
Application seeking initiation of insolvency against personal guarantors (of a corporate debtor) can be filed before the 

National Company Law Tribunal (“NCLT”). The question is which NCLT will have appropriate jurisdiction. The 

Supreme Court of India (“Supreme Court”) has resolved (!) this issue in the matter of Mahendra Kumar Jajodia versus 

State Bank of India1 (“Jajodia case”). 

Brief Background: 

State Bank of India ("SBI”) filed an application under the Insolvency and Bankruptcy Code, 2016 ("Code”) seeking 

initiation of Corporate Insolvency Resolution Process (“CIRP”) against the guarantor. The application came to be 

rejected by the NCLT, Kolkata being premature in nature since no CIRP, or liquidation process was pending against the 

Corporate Debtor. The National Company Law Appellate Tribunal, New Delhi (“NCLAT”) set aside the decision of 

NCLT, Kolkata and revived the application filed by SBI before NCLT. 

The Supreme Court upheld the decision of the NCLAT. It observed that an application under the Code2, against the 

personal guarantor of the corporate debtor, cannot be rejected on the ground that no CIRP or liquidation proceedings qua 

the corporate debtor are pending before the NCLT. 

Relevant Law: 

1) By way of the Insolvency and Bankruptcy Code (Amendment) Act, 2018, personal guarantors were added as a separate

class of individuals against whom insolvency proceedings could be initiated.

2) Subsequently, Part III of the Code3 was made applicable to personal guarantors of principal borrowers, by a notification

dated 15th November 20194.

3) The Insolvency and Bankruptcy (Application to Adjudicating Authority for Insolvency Resolution Process for Personal

Guarantors to Corporate Debtors) Rules, 2019 (“Personal Guarantors Rules”), came into effect from 1st December

2019. As a result, creditors could initiate insolvency proceedings against personal guarantors (as if they were corporate

guarantors).

4) As per Section 60 of the Code:

(a) CIRP and liquidation for corporate persons is to be adjudicated by the authority (as prescribed in section 60 of the

Code);

(b) Forum in relation to CIRP or liquidation process for corporate persons, including corporate debtors and personal

guarantors, will be the jurisdictional NCLT having jurisdiction over registered office of the corporate debtor [Section

60(1) of the Code];

(c) Application relating to insolvency resolution or liquidation or bankruptcy of a corporate guarantor, or personal

guarantors of the Corporate Debtor, shall be filed before the NCLT where the CIRP or liquidation proceeding of the

Corporate Debtor is pending [Section 60(2) of the Code]; and



 

 

 
(d) Stipulates for transfer of existing proceedings against the personal guarantors before any court/tribunal to the 

jurisdictional NCLT of the Corporate Debtor [Section 60(3) of the Code]. 

The Conundrum: 

Before the decision in the Jajodia case, the lenders were faced with the dilemma of:  

1) Whether the CIRP of a Corporate Debtor is a mandatory pre-requisite before initiating proceedings against its 

personal guarantors? 
2) Which is the correct forum to adjudicate upon an application under Section 95(1) of IBC against the personal 

guarantors. 

Opposing Views: 

This dilemma was attributed due to the following divergent views of various courts: 

  

Further, the Supreme Court held that the moment there is a proceeding against the corporate debtor pending under the 

Code, any bankruptcy proceeding against the individual personal guarantor will, if already initiated before the proceeding 

against the corporate debtor, be transferred to NCLT8. 

The Supreme Court also held that the forum for personal guarantors will be NCLT, if a parallel resolution process or 

liquidation process is pending in respect of a corporate debtor for whom the guarantee is given9. 

Supreme Court Findings and Observations: 

Keeping the foregoing in mind, it was argued in the Jajodia case that:  

1) Personal Guarantor Rules10 stipulate that the appropriate adjudicating authority for matters relating to insolvency of 

individuals and partnership firms falling under Part III of the Code11 is the DRT. 
2) It was further argued that the words “without prejudice” occurring in section 60(2) of the Code when read together with 

section 60(1), 60(3) and 60(4) of the Code clearly leads to the conclusion that an application relating to the CIRP or 

bankruptcy of personal guarantors of a corporate debtor can be filed before the NCLT only during the pendency of a CIRP 

or liquidation process of a Corporate Debtor. 

Per contra, the Supreme Court has affirmed the view of the NCLAT wherein it has been held that in a particular case 

where no CIRP or liquidation proceeding of the corporate debtor is pending before NCLT, an application for seeking 

initiation of corporate insolvency against personal guarantors can be filed in the NCLT having territorial jurisdiction over 

the place where the registered office of the corporate person is located. 



 

 

 

Conclusion: 

It is a settled law that the liability of the guarantor is co-extensive with that of the principal debtor and the Supreme Court 

has allowed creditors like banks and other financial service providers to proceed against personal guarantors. 

Creditors can now initiate insolvency of a personal guarantee in the event of default by the corporate debtor, even without 

going against the corporate debtor itself. The Jajodia case empowers the jurisdictional NCLT to initiate insolvency 

resolution process against the personal guarantors, making personal guarantee more than just a paper security. 

Relying upon the decision of the Jajodia case the Hon’ble High Court of Delhi (“DHC”) has reaffirmed that that the 

appropriate ‘Adjudicating Authority’ for matters pertaining to insolvency of personal guarantors of a corporate debtor 

would be the NCLT, and not the Debt Recovery Tribunal. DHC further held that filing an application for insolvency of a 

personal guarantor before the NCLT would be maintainable even if no corporate insolvency resolution process is pending 

against the corporate debtor before the NCLT12. 

The Supreme Court’s decision in the Jajodia case has brought some relief to the creditors who can now initiate insolvency 

proceedings against personal guarantors before the NCLT in the absence of insolvency proceeding against the of the 

Corporate Debtor. 
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